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Background

Women in Pakistan live in aworld structured around drict religious, family and
tribal customs that essentidly force them to live in submission and overdl fear. Ina
nation where Idamic law dictates traditiond family values and is enmeshed in the legdl
system, Pakistan’s government, law and society discriminate againgt women and condone
gender-based violence. Though Pakigtan ratified the United Nation’s Convention on the
Elimination of Discrimination Against Women in 1996, herein referred to as the
Women's Convention, it has failed to remove discriminatory laws againgt women. It has
additionally failed to create new laws and to enforce existing laws that protect women
from discrimination and violence. Pakistan has yet to integrate many of the Women's
Convention's provisions into domestic law and educate the Pekistani population of its
respongbilities under internationd law to promote women' srights. Due to these failures,
women'srights in Pakistan are progressvely deteriorating.

Women are subjected to discrimination and violence on adaily basis due to the
culturd and religious norms that Pakistani society embraces. Pakistan's interpretation of
Idam views women as needing protection, which essentidly resultsin their suppression
physcdly, mentdly and emotionaly. Though they condtitute gpproximetely forty-eght
percent of the population, women have alow percentage of participation in society
outside of thefamily.! According to the 1999 report by the Human Rights Commission
of Pakistan, only two percent of Pakistani women participate in the formal sector of
employment. Ninety-three percent of rural women and seventy-two percent of urban
women areilliterate. > Women are often confined to “ char divari,” aterm trandated
literdly to mean “the four walls of the house” Men are the decison-makers, especidly in
family matters such as marriage and divorce.

Strict family, triba and traditiona Pakistani Idamic vaues dictate that women are
congdered property of mae family members. Pakistani society essentidly views a
woman as being owned by her father or brothers before marriage, and her husband after

1 United Nations' Women'’s Indicators and Statistics, 1994, Pakistan Gender Indicators- projections for 1995
2 Human Rights Commission of Pakistan’s 1999 Report, www.hrcp.cjb.net.



marriage. This commodification of women is one of the main factors contributing to
violence againg women. If men believe that women are mere property, men are more
inclined to fed that they may do asthey please to women. Women are viewed as chattel.
Therefore they are not allowed to offer their own opinions, asthat is viewed astaking
back. Nor can they disobey men. Women are taught to live in submisson.

Even though Idamic law requires that both partners explicitly consent to
marriage, women are often forced into marriages arranged by their fathers or tribal
leaders. The Consgtitution of Pakistan does not require anyone older thet 18 years old to
have parental permission to marry.® Additionally, Article 16 of the Women's Convention
dates that nations must ensure that women have an equad right to marry the partner of
their choice. Though these laws exigt in Pekigtan, if awoman chooses her husband it is
often viewed as a shameful act of defiance againg her family and defiles the honor of
both her family and, if the family has arranged a hushand, the future husband that the
family has chosen. The marriage of a daughter is seen in terms of price and honor. Thus,
awoman’s honor, “purity” and demeanor are prized possessions controlled by men. Only
few sections of Pakistani society alow for women to fredy choose their husbands.

Male dominance and commodification subjects women to violence on adaily
bassin Pakistan. Approximately seventy-percent to ninety-percent of Pakistani women
are subjected to domestic violence:* Typica violent actsinclude, but are not limited to,
murder in the name of “honor,” rape, spousa abuse including marital rape, acid attacks,
and being burned by family members (often labeed an accident by family members). A
rape occurs in Pakistan every two hours with one in every 12,500 women being victims
of rape. Five women per day are killed and two women per day in the region of Punjab
aone are kidnapped.® Incidents of women being burned by men throwing acid, an act that
severdy diffiguresits victims, has increased as well.

It was estimated that over 1,000 women were killed in the name of honor in 1999
aone, a phenomenon that is growing annually.® Amnesty International reported that in
1998 in Punjab, 888 women were deliberatdly killed with 595 of these being killed by

3“pakistan: Violence Against Women in the Name of Honor,” Amnesty International, September 1999, p. 41.
4 “Crime or Custom? Violence Against Women in Pakistan,” Human Rights Watch 1999, p. 1.
5 Human Rights Commission of Pakistan’s 1999 Report, www.hrcp.cjb.net.
6 .
Ibid.



relatives and 286 of these women killed for reasons of honor. In the Sindh region, in just
the first three months of 1999, 132 honor killings had been reported.”

Women are killed in the name of honor due to society’ s view that awoman's
every action reflects upon afamily’s honor, especidly a man’s honor. Therefore, if
family members, especidly amade family member, view that awoman’'saction is
“dishonorable,” he feelsthat in order to restore that honor to him or his family he must
kill her. The decison to kill afemae family member is often afamily or tribal decison.

Many women are killed due to an unsubstantiated rumor that has been passed
around the community. Many men do not give women the benefit of the doubt, or bother
to find out her Sde of the story. Many young women are killed due to the mere
accusation of having sexud intercourse outside of marriage, only to have been found to
be virgins during autopsy. Women who seek a divorce are dso often victims of honor
killings. One recent example s the high profile case of Samia Sarwar who was murdered
in her lawvyer’ s office in April of 1999 by her family because she was seeking adivorce
from an abusive husband.® Even more shocking is that women who are victims of rape
often become victims of honor killings because they had intercourse outside of marriage
even though it was non-consensud.

Newspapersin Lahore reported that over four women per week were injured
when ther stoves dlegedly burg, killing on average three of the four women. Mae
family members assert that these incidents were “accidents’ though many victims, if they
aurvive, have gated that they were intentionaly set on fire by their husbands and/or
hushands families - - apractice Smilar to honor killings. “Bride burning” is often a
result of the aleged disobedience of the wife, the inability of awoman to have mde
children or awifefailing to have alarge dowry.® Amnesty Internationd, dong with many
other organizations reporting statistics reated to violence againgt women in Pakistan,
acknowledged that their numbers should be viewed as conservative due to the fact that
many violent acts againgt women are not even reported. Amnesty Internationa cites one

example of thisterrifying violence:

"« pakistan: Violence Against Women in the Name of Honor,” Amnesty International, September 1999, p. 6.

8 For more information concerni ng this case, see Report by the United Nations’ Special Rapporteur on Violence
Against Women, January 27, 2000, U.N. doc. E/CN.4/2000/68/Add.1.

9« pakistan: No Progress on Women’ sRights,” Amnesty International, September 1998, p. 6.



Seventeen-year-old Nagina Bibi in Tardi Kaan near Idamadad, was engaged by
her father to her cousin but her brother wanted her to marry hiswife's brother.
After her brother saw her talk to the cousin chosen by their father on the street, he
and another brother on April 14, 1999 reportedly tied Naginawith aropeto a
wooden post in their home, sprinkled kerosene over her and set her onfire.
Neghbors had her admitted to a hospita with 75% burns, which the family
claimed to be due to a stove bursting. Nagina told doctors that her brother had set
her on fire because she had disobeyed him. Nagina died after 23 painful daysin
the hospital. It is not known a present if the brothers case has gone to court.'°

Women in Pakistan continue to be victims of this sensdess violence. Though
patriarcha family and tribal traditions exacerbate violence againg women, it is ultimatdy
the respongihility of the Pakistani government to protect these women and to prosecute
those who commit these horrible arocities. Instead, perpetrators of violence against
women are provided with impunity by Pakistan's society, judicid system and overdl the
government. Pakistani women are left with little, if any, protection from violence and

discrimination.

Legal Analyss

Pakistani society and the judicid system often view violence againgt women in
Pakistan as either non-exigtent or limited to extreme acts. Though the number of violent
incidents againg women is increasing, the Government of Pakistan continues to condone
these acts by failing to hold perpetrators accountable. Thislack of accountability
undermines gender equdity within society and the judicia system. Asaresult, Pakigtani
women are unable to live free from fear and submission.

Human Rights Watch in 1999 issued a report addressing the issue of violence
agang women in Pakigtan. The organization interviewed individuas from many sectors
of society including women's advocates, police officids, medica examiners and judges.
It reported that “[n]ot a ngle palice officid interviewed by Human Rights Watch in

ether city (Karachi and Lahore) acknowledged the seriousness of crimes of violence

10 «Honor Killings in Pakistan,” Amnesty I nternational, www.aiusa/women.




against women or expressed concern over their widespread and unchecked incidence” *

Many officidsin the crimina justice system believe that women fabricate or exaggerate
their dlegations. In the case of rgpe, many officids beieve thet women have consented to
sexud intercourse but due to family pressures or the fear of being prosecuted for
unlawful sexud intercourse (which will be discussed in more detail below), the women
change their stories and report the “ alleged” rape.

Gender-bias perpetuates violence againgt women. Men often believe that if a
woman is defiant then there is nothing moraly or legdly wrong with besting or even
killing her. If men do engage in violence, they justifiably believe that they will not be
prosecuted. Thefailure of the justice system to provide women with adequate venues for
redress againgt their perpetrators continues to leave women with little justice. The
Government of Pakistan’s failures to educate the public concerning the redlity of violence
and discrimination againgt women, to train those in the crimind justice system about
these redl and profound issues, to remove discriminatory laws againgt women and to
enact and enforce specific laws to protect women are dl evidence of Pakistan' s failure to

protect women from discrimination and violence.

Pakistani Domestic L aw

A Constitution:

Gender equality is specifically guaranteed in the Congtitution of Pakistan under
Articles 25 (equdity before law and equa protection under the law) and 27 (non-
discrimination based on gender done). The Condtitution additionally affords the
protection of marriage, family, the mother and the child as wdl as ensuring “full
participation of women in al spheres of nationdl life”*? Though these articles
specificaly prohibit gender discrimination and guarantee the equdity of men and women,
discriminatory socid traditions and the Pakigtani interpretation of 1damic law for the
most part render Condtitutiona guarantees meaningless.

1 «Crime or Custom? Violence Against Women in Pakistan,” Human Rights Watch, August 1999, p. 47.
12 See Constitution of Pakistan Articles 25, 27, 34 and 35.



B. The Zina Ordinance:
In 1979, under the rule of Generd Zia-ul-Hag, Pakistan enacted the Hudood
Ordinance. This ordinance was passed as an effort to Idamicize Pakistan's lega system.

Asaprovison of the Hudood Ordinance, the Zina Ordinance defines “rape’ in terms of
Idamic law; that is as being sexud relations between individuas who are not married
whether it be by either force or consent. However, neither statutory rape nor marital rape
are conddered a crime under the Zina Ordinance. All sexud relations outside of
marriage are essentidly consdered acrimind act.

The Zina Ordinance is divided into two categories, zinaand zina-hil-jabor. Zinais
the crime of nontmarital sexud relations and adultery while zina-hil-jabr is the category
of forced intercourse. Those found guilty of either category can receive harsh
punishments, including flogging and degth. The deeth penalty however has never been
carried out againgt a perpetrator under the Zina Ordinance. While the Zina Ordinance was
creeted to impose mordity upon society and, in essence, to protect women from rape, it
has become a discriminatory law againgt women. It often leaves victims of rgpe without
judtice or, in some cases, it puts the victims themsdvesin jall.

Evidentiary requirements under the Zina Ordinance are very grict. Women who
accuse aman of zina-hil-jabr (rape) must prove without a reasonable doubt that the man
(or men) raped her. Due to the apparent bias within the judicid system and society in
generd, many women fail to even report the rgpe. If avictim cannot prove to thejudicia
system that she was raped, she faces the chance that she will end up injail for adultery or
non-marita intercourse. Under Article 17 of the Qanun-e- Shahadat Order of 1984,
Pakisgtan’s law of evidence, awoman’stestimony is not weighed equaly to thet of a
man.*® Under the Hudood Ordinance, in order for arapist to receive “hadd,” the
maximum punishment provided for under the Quran, four adult Mudim men must
witness the “act of penetration” itsdlf and testify against the perpetrator.t* Thus, if a
woman does not have male witnesses but does have fema e witnesses, their testimony
would not satisfy the evidentiary requirement and the perpetrator may be acquitted.

Furthermore, if awoman does not have physical signs of rape or of a struggle such as

18 Qanun-e-Shahadat Order of 1984 (Law of Evidence), Article 17, located at
www.equalitynow.org/beijing_plus5_toc_eng.html
14 The Offence of Zina Ordinance, 1979, Section 8, located at www.equalitynow.org/beijing_plus5_toc_eng.html



bruises and scratches, sheis often seen as having not ressted. The judicia system
oftentimes views the woman not as avictim but instead an “immora” woman. These
biases are adirect violation of the Congtitution’s guarantee of equdity before the law.

As discussed previoudy, if awoman accuses aman of rgpe and the manis
acquitted, the rape victim could be found guilty of violating zina. By reporting the rape, a
woman has essentidly “admitted” to elther extra-marita or non-marita intercourse.
According to Amnesty Internationa, more than one-third of al Pakistani womenin
prison are being held due to having been accused or found guilty of zina® The threat of
being prosecuted discourages victims from filing complaints.

In addition, Article 151(4) of the Qanun-e-Shahadat Order of 1984 alowsthe
“immoral character” of the victim is alowed to be admitted into evidence!® Women fear
that their families and communities will fed dishonored due to these dlegations, thus
leading them to often fear for ther lives. Women who have filed complaints of rape have
often been murdered by family members on the basis that she “dishonored” her family.
These evidentiary obstacles prevent women from being ensured justice. Furthermore,
these obstacles encourage violence againg women due to the impunity given to mae

perpetrators.

C. Domestic Violence and Marriage:

Domestic violence is not explicitly prohibited in Pakistani domestic law. Dueto
thislack of forma recognition, thejudicid system, from police officiasto Pakidani
courts, tends to view domestic violence as a private affair and not open to lega scrutiny.
Instances of domestic violence are usudly dedlt with under the Qisas and Diyat
Ordinance of 1990. This ordinance is applicable to crimes that involve physca harm to
another including murder, attempted murder and intentiondly or unintentionaly hurting
another individud. Qisas, or retribution, authorizes punishment equd to the crime and
has dtrict evidentiary requirements. If these evidentiary requirements are not met, the
court itsdf can decide the punishment. On the other hand, the punishment of Diyat, or

15« pakistan: No Progress on Women’s Rights,” Amnesty International, September 1998, p. 11.
16 «Crime or Custom? Violence Against Women in Pakistan,” Human Rights Watch, August 1999, p. 7.



compensation, results in the perpetrator financialy compensating the victim or the
victim's family for the crime.

In casesinvolving domestic violence- if they ever make it to the courts- the
perpetrator’ s punishment is often | eft to be decided by the victim or the family of the
victim. The victim or family member can ask that the perpetrator be punished or only that
the victim or family members be compensated. This law has been criticized as being
discriminatory againgt women. Under Article 306(c) of the Pakistani Pend Code, if a
man murders his wife and they have children, her children cannot ask for Qisas
(essentidly the desth pendty) for her murder. In these circumstances, the maximum
sentence that can be given when a man murders his wife is fourteen years. Furthermore,
many see afather financialy compensating (Diyat) his children for the loss of ther
mother merely as “being amockery.” 1’

Mae family members and husbands continue to use the defense of “grave and
sudden provocation” in cases of honor killings and are thereby able to avoid punishment
by death. Under Article 302(c) of the Pakistani Pena Code, if afamily member other
than the husband kills awoman they may receive a maximum sentence of twenty-five
years. Additiondly, many courts have ruled that if aman kills his wife who was found to
be in a compromising Situation or was thought to be committing adultery, the husband
cannot be subjected to the death penalty because the victim was not “innocent.”
Oftentimes, as discussed in the previous section of this report, women murdered in the
name of honor are victims of mere dlegations. A dead woman is not able to testify asto
her innocence.

Furthermore, Diyat (financid compensation) is used often by family members as
apayoff in cases of honor killings and essentidly privatizes the crime. For example, if a
man and womean are thought to be having an affair, the woman’ s family members view
them both as dishonoring the family. Thus, the family congders both the man and women
as being punishable by death. The woman is often killed; however, the man can opt out of
being killed by paying the murdered woman's husband or father what her “worth” was.
Often the man pays the family of the victim with another woman such as his sster or

coudn. If the issue is resolved through financid compensation thejudicid system often

bid., p. 42.
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does not get involved. Women are viewed as property; therefore mere financid
compensation to those “who have restored the family’ s honor” suffices for the loss of the
wife or daughter.

The Condtitution of Pakistan does not require anyone 18 years of age or older to
have parentd permission in order to marry. Idamic law aso requires that both partners
explicitly consent to marriage. However, the Pakistani judicid system often does not
protect men and especidly women from exercising their right to marry a partner of their
choice when their family does not approve.*® Women (and sometimes men) are often
killed in the name of honor if they choose to marry someone not approved of or selected
by their tribad leader or amde family member. Thejudicid sysem’sfailure to hold
those accountable for honor killings perpetuates the killings of women who do not
conform to their family or tribe's wishes with respect to their choice of marriage partners.

In addition to the very red fear of being killed, if awoman chooses to marry
agang her family or tribe' s consent, she takes the chance of being prosecuted under the
ZinaOrdinance. Many women and men have married againg their parents wishes only
to find themsalves arrested by the police and being charged with zina by the woman's
family members. Many couples have had to prove to the Court that they are legdly
married in order to avoid being punished under zina.

D. The Judicial System:
In addition to Pakistani laws being discriminatory, the judicid system condones

and exacerbates the problem by failing to view violence againg women as a serious
violaion of women's humean rights. The judicid system, including but not limited to

police officids, prosecutors, defense attorneys, judicid medica examiners and judges, is
plagued by gender bias. This biasisreflected in the number of violent crimes againgt
women that go unpunished, let done investigated. The falure of the judicid sysem to
protect women who are victims of violence aswedl asits failure to prosecute the
perpetrators of this violence has perpetuated society’ s views that women’srights are less

vauable than men’srights.

8Bn 1997, the Lahore High Court upheld that awoman can marry without the consent of her “wali” (guardian).
However, many courts fail to prosecute family members who kill women (and menin some cases) who chosetheir own
spouse. See U.S. Department of State’s 1999 Country Report on Pakistan.
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Gender-bias within the judicia system begins with the police. Police officids
often fail to file reports, lose reports, or even “persuade’” women not to file areport
through harassment or even abuse. In the unlikely event that areport is even filed, the
police often conduct improper investigations or fall to even investigate the crime a all.
Asaresult of these inadequate or non-exigent investigations, men who have been
reported to have committed these violent acts are often not arrested or charged with the
crime.

A prevailing view among police officidsis that women who have been raped are
either scorned lovers or fear family reprisals, thusthey “fabricate’ astory to frame the
men. Police officids often view domestic violence, including honor killings, as a private
matter to be resolved within the family or tribe, not the criminal justice system.*® An
example of the police' s bias towards women resonates from the statement to Human
Rights Watch by a chief officer in Lahore:

Women have alot of rights... It iswrong of courts to believe women so that the

poor man ends up in jail.%°

Though Pakistan has women' s police stations thet are staffed by femae
personnel, gender bias remains rampant within the police force. Police personnd receive
little if any gender sengtization training to asss femae victims of violence and
discrimination. Women are left fearing thet if they are brave enough to make areport to
the police, the police will harass them or turn them away.

In the high profile case of the murder of Samia Sawar, though there were severd
witnesses to the honor killing and overwhelming evidence as to the perpetrators guilt,
the parents and uncle of Samia have not been prosecuted for their daughter’s murder.
However, due to Samia s father being a prominent figure in the community, the police
charged Samia slawyers, Hina Jilani and Asma Jahangir, with “kidngpping” his
daughter. This charge has been viewed as ludicrous by the human rights community since
Samiawas recaiving legd assstance in order to divorce her abusive husband. Samia's
father has additiondly “ demanded that Hina Jlani and Asma Jahangir be dedlt in

accordance with *triba and Idamic law'” and be arrested for “mideading women in

19« Crime or Custom? Violence Against Women in Pakistan,” Human Rights Watch, August 1999, pp. 45-47.
20 | hi
Ibid., p. 46.



Pakistan and contributing to the country’s bad image abroad.”! These lavyers continue
to receive degth threats by those who believe that the honor killing was acceptable. The
police have yet to prosecute those responsible for these death thrests.?2

Medica doctors for the State who are responsible for collecting evidence of rape
aso tend to be biased againg the victims. Smilar to the police officids, many doctors
believe that if awoman does not have Sgns of resistance such as bruises and scratches
then the rgpe did not occur. An unmarried woman' s virginity is also used to determine
whether it islikely that a woman was raped or not. If it gppears that a unmarried woman
was not avirgin before the rape, they often believe that she was not raped. > A woman's
sexud higtory is often scrutinized and often determines whether the judicia system
believes the victim or the perpetrator.

In those rare ingtances that the cases actudly make it into the court system, judges
often issue gender-biased decisions. Many judges uphold the “laws of Idam” (as
interpreted by Pakistar??) over the Constitution’ s guarantee of non-discrimination and
equality under the law. Gender-bias and the enforcement of Idamic law by judges,
specificaly concerning the issue of honor killings, has been explained by Human Rights
Wetch in their 1999 report on violence against women in Pakistan:

The court explained that the Koranic verse 34 of Sura Al-Nisa establishes men as
the “custodians of women;” hence a man who kills another man for defiling the
honor of hiswife or daughter is protecting his property and acting in self-defense.
Quoting Sura Al-Nisa, the judge concluded, “I am of the view that the appellant,
asthe cugtodian of honor of hiswife, had the right to kill the deceased while he
was engaged in [a] sex act with hiswife and he had not earned liability of gisasor
tazir or even diyat, and is hereby acquitted.?

2L« pakistan: Violence Against Women in the Name of Honor,” Amnesty International, September 1999, p. 21.
2 Lawyers’ Committee for Human Rights, “Lawyer to Lawyer Network- Asma Jahangir and Hina Jilani- Pekistan,”
May, 1999 at www.lchr.org/I2l/pakistan0599.htm

2 For adiscussion concerning theissue of virginity status and examinations see “ Crime or Custom? Violence Against
Women in Pakistan,” Human Rights Watch, August 1999, pp. 82-86.

2 slamic law applying to women as interpreted by Pakistan is interpreted differently thanin other Idamic countries.
See “Islamic States and the United Nations Convention in the Elimination of All Forms of Discrimination Against
Women: Are the Shari’ aand the Convention Compatible?’ (44 Am. U.L. Rev. 1949, Summer 1945) and “Her Honor:
An Islamic Critique of the Rape Laws of Pakistan from a Woman-Sensitive Perspective” (18 Mich. J. Int’| L. 287,
Winter, 1997).

% «Crime or Custom? Violence Against Women in Pakistan,” Human Rights Watch, August 1999, pp. 44-45.
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Many judges give men the benefit of the doubt and do not weigh women's
testimony equally, therefore specificdly violaing Articles 25 and 27 of the Condtitution
of Pakistan. Custom more than often prevailsin the courtroom rather than justice. In
cases of honor killings, judges often rule that the men were “suddenly and severely
provoked,” often drastically reducing the killer’ s sentence or, as we see from the above-
mentioned quote, acquitting him atogether of the murder. In the case of “bride burning,”
courts have acquitted many men by ruling thet the victims  deaths were accidents, such as
due to agtove catching on fire. Of the Sty “bride-burning” cases that made it to the
prosecution stage (though 1,600 cases were actualy reported), only two resulted in
convictions®®

The lack of protection by the police and punishment by the courts exemplifies that
women in Pekigtan are often |eft to live in fear and subjugation. \WWomen who are victims
of violence often have no place to turn. They cannot turn to their families, asthey fear
that they will be killed for “dishonoring” ther families. They cannot turn to the police, as
they fear being harassed or ignored. They cannot turn to the court system, asthey fear
that the perpetrator will not be punished or, worse, that the victims themsaves will be
punished. The Government of Pakistan is ultimately responsible for the fallure of these
sectors to protect women and to guarantee women their fundamenta human right to be

free from violence, discrimination and inhumane treatment.

Judicial Remedies under Pakistani Domestic L aw:

Gender-based violence is a critica issue affecting the lives of an overwhelming
majority of Pakistani women.?” Pakistan must take serious and prompt action to stop
these abuses and to ensure judtice for the victims. While Pakistan inggts that
discrimination and violence againgt women are not prevaent in its society, statistics show
that the number of violent acts committed against women continuesto rise,

Though there are domestic remedies available to women in Pekigtan, thejudicid

system is plagued by gender-bias and the prioritization of custom over condtitutiona law.

%« pakistan: Violence Against Women in the Name of Honor,” Amnesty International, September 1999, p. 26.
27 According to Human Rights Watch, seventy to ninety percent of Pakistani women experience domestic  violence.
See “Crime or Custom? Violence Against Women in Pakistan,” Human Rights Watch 1999, p. 1.
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Women can continue to file reports againgt their perpetrators as the law alows and
attempt to proceed with their complaint in the judicid system. Unfortunately, most
women do not proceed past the reporting stage- if they even makeit that far. Though
Pekigtani law providesjudicid remedies, in redity women are not given equa accessto
the judicid system nor equd trestment within the sysem. \WWomen who do attempt to use
the judicid system often fear for their lives due to threats and discrimination. More often
than often nat, it is futile for femde victims of violence to fight for justice and to expect
legd redress from the Pakistani judicid system.

Pakistan Responsibilities under International L aw:

A. Treaty Law

1) Convention on the Elimination of All Forms of Discrimination againg Women
In 1996, Pakistan became party to the “Women's Convention.” 28 By adopting this

convention, Pakistan agreed to incorporate the provisons that are set forth in order to

eliminate discrimination againgt women. Pakistan has nevertheless failed to incorporate
many of these provisonsinto domestic law and into Pakistani society. One important
issue identified in the Women's Convention is the need to diminate culturd practices and
cusoms that discriminate againgt women. Both Articles 2(f) and 5(a) specificdly sate
that State Parties agree to modify customs and practices that discriminate against women.
Many nations, such as Pekistan, believe that cuturd practices are not aviolation of
human rights since they are customary. When Pakistan ratified the Women's Convention
and issued itsreservation, it did not make a reservation concerning these articles nor did
it state that Pakistani customs and practices were to be prioritized over congtitutiona or
international law. 2 Though Pakistan has ratified the Convention of the Elimination of
All Forms of Discrimination againgt Women, it has falled to implement and enforce
many of the Women’s Convention’s provisons.

Additionally, Pakistan has failed to submit itsinitia report that was due in 1997 to the
Committee on the Elimination of All Forms of Discrimination agangt Women (heresfter

28 Asof May 15, 2000, 165 states had ratified CEDAW.
2 pakistan has issued a reservation to Article 29(1) only.
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the “ Committeg”) as provided for under Article 18 of the Women's Corvention. Pakistan
is scheduled to issue its four-year report in 2001.%

The Committee adopted its General Recommendations No. 12 and No. 19 in 1989
and 1992, respectively. As provided for in Article 21 of CEDAW, these
Recommendations legaly bind states party to the Women's Convention to actively
combat violence againgt women, an issue that is not specificaly addressed within the
Women's Convention. Generd Recommendations No. 12 and No. 19 directly link
together gender-based violence and discrimination. Generd Recommendation No. 12
emphasizes that the internationa community should implement anti-discriminatory
provisons that aready exist within the Women's Convention to combat gender-based
violence. Additiondly, it requires State Parties to include in their periodic reports
information as to what they are doing to combat violence againgt women at the nationa
level. Generd Recommendation 19 provides that states are responsible for violence and
discrimination by individuas in addition to being responsible for state-based violence
and discrimination against women. A state can be held accountable for violence
committed by an individua when the sate falsto act “with due diligence’ in prevention,
investigation, punishment of perpetrators and requiring compensation for the victims of
violence.

In December of 2000, the Optiona Protocal to the Women's Convention was
entered into force. The Optiona Protocol guarantees judicid remediesto individuas
under the Women's Convention. Individuas, groups of individuas, persons given
consent and acting on behdf of an individua and/or agroup are able file confidentia
complaints with the Committee againgt states who are party to both the Women's
Convention and the Optional Protocol.®! The Optional Protocol additiondly affords the
Committee the ahility to investigete Stuations that involve “ grave and sysemetic
violations by a State party of rights set forth in the Convention.”3? Additionally, states

30 See Report by the Committee on the Elimination of All Forms of Discrimination Against Women, May 1, 2000,
U.N. doc. CEDAW/C/2000/11/1.

s Optional Protocol to the Convention on the Elimination of All Forms of Discrimination Against Women, Articles 1
and 2.

% |bid., Article 8(1).
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that ratify the Protocol are not alowed to issue reservations. Thus, they are bound to the
entire Protocol .3

To date, Pakistan has not signed nor ratified the Optiona Protocol of the
Women's Convention.®* If Pakistan does choose to ratify the Optional Protocoal, it will
no doubt receive many complaints. Since Pakistan has not ratified it, avenuesfor filing
grievances by individuals or groups againgt Pakistan under the Women's Convention are
currently not available. For thisreport, | will not expand on the numerous provisons to
the Women's Convention that Pakistan has violated.>® Human rights activists should
serioudy revigt thisissue if Pakistan does ever ratify the Optiond Protocol.

2) Internationa Convention on Civil and Palitical Rights and the Convention
Agang Torture

Two additiona widdy ratified conventions, the United Nation's Internationd
Convention on Civil and Political Rights (ICCPR) and the Convention Againg Torture
(CAT) edtablish that torture and inhumane trestment violate international human rights
law.*® Gender-based violence is adirect violation of awoman'sinherent right to life,
liberty and security of person and to be free from torture or to crud, inhuman or
degrading trestment or punishment as provided in the Universa Declaration of Human
Rights (discussed below), the ICCPR and CAT. Pakistan is not party to ether the
Internationa Convention on Civil and Political Rights or the Convention Againg Torture.

B. Non-Treaty L aw:

1) Universd Dedaation of Human Rights

The Universd Dedlaration of Human Rights (UDHR), entered into force by the
United Nations Generd Assembly in 1948, established basic rights and freedoms of
individuas “without digtinction of any kind such asrace, color, sex’ (Article 2). These
rights include the “right to life, liberty and security of person” (Article 3) and to be free

% |bid., Article 17.

% The Optional Protocol was entered into force on December 22, 2000. As of that date, 13 countrieshavertified the
Optional Protocol.

35 With respect to violations addressed in this report, Pakistan has specifically violated Articles 2, 3, 5, 7(c), 12(1), 15,
16 and 18 of CEDAW.

% Asof May 15, 2000, ICCPR has been ratified by 144 statesand CAT has been ratified by 119 states. Pakistan has not
ratified either conventions.
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from “torture or to crud, inhuman or degrading treatment or punishment” (Article 5) to
name just afew. All of these articles are relevant to gender-based violence due to the
threats to, and deprivation of, these rights once women become victims. The Declaration,
however, does not specificaly address violence against women as an independent and
important issue. Nonetheless, the Universal Declaration establishes abasis for ending
discrimination againg women through the identification of rights that are inherent to dl

humans regardless of gender.

2) The Dedaration on Elimination of Violence Agains Women
In 1993, the United Nation’s General Assembly adopted the Declaration on
Elimination of Violence againg Women (heregfter “DEVAW”). Though it isnot legdly

binding, the Declaration is viewed as a normative force that influences internationa
standards concerning violence against women. The Declaration was created to strengthen
and complement the Women's Convention. In the preamble, the Generd Assembly
proclaimed that the “ effective implementation of the Convention on the Elimination of
All Forms of Discrimination Againgt WWomen would contribute to the dimination of
violence againg women.” Additiondly, it proclamsthet “there is a need for aclear and
comprehensive definition of violence against women, aclear satement of the rightsto be
gpplied to ensure the dimination of violence againg women in dl itsforms, a
commitment by States in respect of their responsbilities, and commitment by the
international community at large to the eimination of violence againg women...”
DEVAW specificaly addresses the issue of culturd traditions and custom in Article 4
by gating that “ States should condemn violence againgt women and should not invoke
any custom, tradition or religious consderations to avoid their obligations with respect to
its dimination.” (emphasis added) Again, though DEVAW is not alegdly binding
document, the fact that a provison concerning customary practices was included in the
Declaration’ s wording and was adopted by the Genera Assembly must be viewed as an
important issue to al sates, including Pakistan.

3) Customary Internationa Law:
While both the Universa Declaration of Human Rights and the Declaration on the
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Elimination of Violence againg Women are nortbinding, they are often viewed as
reflecting international customary law due to their widespread acceptance within the
international community.3” The Genera Assembly, consisting of nations with different
cultures, religions and histories, came together to creste these documents specificaly
addressing human rights violations. The Universa Declaration on Human Rights
proclaims that the right to be protected from human rights abusesis inherent to every
man and woman. DEVAW in essence declares that the international community
recognizes that gender-based violence is an issue that demands immediate attention.
The International Convention on Civil and Political Rights (ICCPR) and the
Convention Againg Torture (CAT), in combination with the landmark U.S. Federd case
of Filartigav. Pena,*® establish that torture and inhumane trestment violate customary

norms of international law.*® Gender-based violence is adirect violation of customary
law in that women who are victims of gender-based violence are subjected to torture and
inhumane treatment. Due to the overwheming consensus within the internationa
community that “violence againg women congdtitutes a violation of the rights and
fundamenta freedoms of women and impairs or nullifies their enjoyment of those rights
and fundamenta freedoms, and [it is| concerned about the long-standing failure to protect
women and promote those rights and freedoms,”*° the dimination of gender-based
violence has essentidly evolved into an international customary norm. The Generd
As=mbly’s crestion of the Declaration on the Elimination of Violence against Womenin
conjunction with the Committee s Generd Recommendations confirm thet the
international community views these abuses as a direct violation of women's

fundamenta rights and freedoms as well as cusomary internationa law.

%" For discussion on gender-based violence and customary international |aw see Center for Constitutional International
Women's Rights Human Rights Law Clinic’s“Amici Curiae Brief Respecting Violence Against Women Act in the

United States” (Submitted to the United States’ Supreme Court), pp. 25-27, located at www.law-

lib.utoronto.ca/diana/fulltext/cope.htm and Radhika Coomaraswamy, United Nations' Specia Rapporteur on Violence
Against Women, Reinventing International Law: Women's Rights as Human Rights in the International Community, In
Debating Human Rights: Critical Essays From The United States and Asia, Van Ness (ed.), 167-198 (London:

Routledge, 1999).
% Filartigav. Pena-Irala, 630 F.2d 876, 879 (2" Cir. 1980)

% Asof May 15, 2000, |CCPR has been ratified by 144 states and CAT has been ratified by 119 states. Pakistan has not

ratified either conventions.
40 Declaration on the Elimination of Violence against Women, Preamble, paragraph 5.

19



L egal Recommendations

Although Pakistan has violated many provisions of the Women's Convention, the
Universal Declaration of Human Rights and the Declaration on the Elimination of
Violence againg Women, an internationa complaint cannot be lodged againgt Pakistan
under any of these human rights instruments. Nonetheless, these violations can be used to
exemplify Pakistan’s “ condstent pattern of gross and rdligbly atested violations of
human rights and fundamental freedoms” #* This pattern of violations would predicate a
request for intervention and relief to the Economic and Sociad Council’s Commission on
Human Rights and Sub-Commission on the Promation and Protection of Human Rights
under the Economic and Socia Council’s Resolution 1503.*?

Under the 1503 procedure, confidential communications may be filed by a person
or group of persons who are victims of the violation or any person or group of persons
who have direct and reliable knowledge of those violations. Non-governmentd
organizations acting in good faith and in accordance with recognized principles of human
rights are d o alowed to file communications with the Sub- Commisson on the
Promotion and Protection of Human Rights*® The University of Denver’s Human Rights
Advocacy Clinic would therefore have standing to submit a communication on behaf of
abused women in Pakigtan.

Under Article 6(b)(i) of E.S.C. Resolution 1503, for acomplaint to be admissible,
al reasonable and available domestic remedies must have been resorted to and exhausted.
It is evident that Pakistani women who use the judicid system are fiercdy discriminated
againg. Indeed, the crux of the problem arguably lies within the judicid system. Under
the 1503 procedure, if domestic remedies are not exhausted or the complainant cannot
prove that exhaudting her domestic remediesisfutile, the Sub-Commisson can find the

communication inadmissble

4 E.S.C. Resolution 1503, adopted May 27, 1970, 48 U.N. ESCOR Supp. (No.1A) at 8, U.N. Doc. E/4832/Add.1

(1970).

*2The University of Denver’s Human Rights Advocacy Clinic could a so use the procedure provided for in the United
Nation’s Economic and Social Council’s Resolution 1235 in the event that the Clinic would represent an individual

woman from Pakistan. The 1235 procedure is public and is designed to investigate complaintsfrom individuas. The
1503 procedure on the pother hand is designed to investigate gross patternsof violations, such aswhat isevidentinthe

case of violence against women in Pakistan

3 The Sub-Commission on the Prevention of Discrimination and Protection of Minoritieswas changed to the Sub-

Commission on the Promotion and Protection of Human Rightsin July of 1999.
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The fact remains that women in Pakistan using the domestic legd system continue
to be discriminated againg, put in jail or even murdered. Thereis clear evidence that
Pakistani women' s attempts to exhaust their domestic remedies are “ineffective or
unreasonably prolonged.” The judicial system hasfailed to protect these women and to
act in anon-discriminatory fashion.

In addition to the 1503 procedure, human rights advocates may aso usethe
complaint procedure of the United Nation’s Special Rapporteur on Violence Againg
Women, herein the Specid Rapporteur, established in 1994 by the United Nation's
Commisson on Human Rights. The Specid Rapporteur is alowed to “seek and receive
information on violence againgt women, its causes and consequences from Governments,
treaty bodies, speciaized agencies, other specia rapporteurs responsible for various
human rights questions and intergovernmenta and non-governmenta organizations
induding women’s organizations...”** The Special Rapporteur may aso “recommend
measures, way's and means, and nationd, regiona and internationd levels, to diminate
violence against women and its cauises, and to remedy its consequences...”*

The Specid Rapporteur has received information in the past concerning violence
againgt women in Pakistan. She has issued statements with respect to women' srights
being violated in Pakistan. However she has not issued an individud report on thisissue
nor conducted an investigation into the situation by visiting Pekistan itself.® If the
Specia Rapporteur conducted an in-person investigation and issued an individua report
on Pakigan criticizing the Government’ s failures to implement provisions of CEDAW
and to protect women in generd, the report may be highly influentid in pushing the
Government to change its policy of impunity and apathy to one of attention and serious
action.

Though the 1503 procedure and the findings of the Speciad Rapporteur do not
provide for monetary compensation or prosecution of individua perpetrators by the
international community, they both could be viewed as a normative force. The Specia
Rapporteur and the 1503 procedure may influence Pakistan to take serioudy the

4 See March 4, 1994 “ Question of Integrating the Rights of Women into the Human Rights Mechanism of the United
Nations and the Elimination of Violence Against Women,” Paragraph 7(a).

“ |bid., Paragraph 7(b).

6 The United Nation’s Special Rapporteur on Violence Against Women has discussed issues affecting women in
Pakistan in the following reports: U.N. docs E/CN.4/1997/47, E/CN.4/1998/54, E/CN.4/2000/68/Add.1.
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provisions that they have agreed to under the Women's Convention, the Universa
Declaration on Human Rights and the Declaration on Elimination of Violence agangt
Women. Although the 1503 procedure is confidentia, if Pakistan failsto respond to the
adlegations or fails to implement the Commisson’s recommendations, the Commisson's
report can be made public. The Specid Rapporteur’ s investigation on the other hand is
not confidentid. The public scrutiny resulting from both investigations could influence
Pakigan to take its internationd respongbilities serioudy. Pakistan continues to deny

that violence against women exigs within its society. Thus, if the Commisson and/or the
Specid Rapporteur condemns Pakistan for its failure to protect women, Pakistan may fed
compelled to apply the Commission’s and/or the Special Rapporteur’ s recommendations.
If thisissue is not brought to the attention of the international community, these women
will have nowhere to turn. They will continue to be discriminated againgt and abused.

Conclusion:

While the debate concerning culturd rdativism and human rights continues
within the internationd human rights community, many women continue to suffer in the
name of custom. Though various human rights conventions and declarations
acknowledge the issue of culture rdativism, violence and discrimination againgt women
are s0 universadly condemned that the issue should transcend cultura differences.

Women in Pakistan continue to be systematicaly discriminated againgt by
society, the judicid system and the government. This abuse sems from religious
interpretations and cultura views. Religious and community leaders within Pakistan
argue that the international community is trying to change their culture and religion.
However, Pakistan must redize that within these religious and cultural groupsthereis
another group, women, who are sruggling — with the gpprova of the internationa
community-- to advance their own rights and protect themsdlves from violence. Thereis
afineline between promoting one group’ s rights while diminishing another’s. Cultureis
not static and is continudly evolving. History has shown that cultura practices can
evolve without abandoning the culture.



Theinternational community must take action to help women in Pekistan by
condemning the Pakistani government and its failure to comply with internationd tresaty
and customary law. A woman should be guaranteed her inherent right to live her life free
from fear and violence. Women in Pakistan must not be denied justice and protection
under the law. The government of Pakistan must be held accountable.
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